





































































































































































































































































































Appendix A

include (A) findings or determinations of fact made or reported by an agency, including any such
findings and determinations as are required to be made by any agency as a condition precedent to
proposal of a rule to the Legislature; (B) declaratory rulings issued by an agency pursuant to the
provisions of section one [§ 29A-4-1], article four of this chapter; (C) orders, as defined in
subdivision (e) of this section; or (D) executive orders or proclamations by the Governor issued
solely in the exercise of executive power, including executive orders issued in the event of a

public disaster or emergency."”

WISCONSIN

Wis. Stat. §227.19(4)(a)3 provides that, during the course of mandatory review of a
proposed rule by a standing committee of the legislature, an agency "may, on its own initiative,
submit a germane modification to a proposed rule to a committee during its review period. If a
germane modification is submitted within the final 10 days of a committee review period, the
review period for both committees is extended for 10 working days. If a germane modification is
submitted to a committee after the committee in the other house has concluded its jurisdiction
over the proposed rule, the jurisdiction of the committee of the other house is revived for 10
working days. In this subdivision, an agency['|s proposal to delete part of a proposed rule under
committee review shall be treated as a germane modification of the proposed rule."

Wis. Stat. §227.19(4)(a)4 provides, " An agency may modify a proposed rule following
the committee review period if the modification is germane to the subject matter of the proposed
rule. If a germane modification is made, the agency shall recall the proposed rule from the chief
clerk of each house of the legislature. The proposed rule, with the germane modification, shall be
resubmitted to the presiding officer in each house of the legislature as provided in sub. (2) and
the committee review period shall begin again. Following the committee review period, an
agency may not make any modification that is not germane to the subject matter of the proposed
rule. In this subdivision, an agency[']s proposal to delete part of a proposed rule under committee

review shall be treated as a germane modification of the proposed rule."

2009 DRAFT REVISED MODEL ADMINISTRATIVE PROCEDURE ACT
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As drafted by the National Conference of Commissioners on Uniform State Laws,
Section 308, Variance between Proposed and Final Action, including comments, is as follows. It
should be noted that the three numbered factors used in applying the "logical outgrowth test"
mentioned in the first paragraph of the Comments were included as rule text in Section 308 in the
2008 Draft Revised Model Administrative Procedure Act.

"SECTION 308. VARIANCE BETWEEN PROPOSED AND FINAL ACTION. An
agency may not take action on a rule proposed to be adopted, amended, or repealed that differs
from the action proposed in the notice of proposed rulemaking on which the rule is based unless
the action is the logical outgrowth of the action proposed in the notice.

Comment

This section draws upon provisions from several states. See Mississippi Administrative
Procedure Act, Miss. Code Ann. Section 25-43-3.107 and the Minn. Administrative Procedure
Act, M.S.A. Section 14.05. The variance test adopted by state and federal courts is the logical
outgrowth test. If the adopted rule is the logical outgrowth of the proposed rule, no further
comment period is required. If it is not the logical outgrowth, then a further comment period is
required. Courts utilize several factors to apply the logical out growth test including: (1) any
person affected by the adopted rule should have reasonably expected that the published proposed
rule would affect the person’s interest; (2) the subject matter of the adopted rule or the issues
determined by that rule are different from the subject matter or issues involved in the published
rule proposed to be adopted; and (3) the effect of the adopted rule differs from the effect of the
rule proposed to be adopted or amended.

The following cases discuss and analyze the logical outgrowth test and these factors.
These judicial opinions also convey the wide acceptance and use of the logical outgrowth test in
the states. First Am. Discount Corp. v. Commodity Futures Trading Comm’'n, 222 F.3d 1008,
1015 (D.C.Cir.2000); Arizona [publisher]. Serv. Co. v. EPA, 211 F.3d 1280, 1300
(D.C.Cir.2000); American Water Works Ass'n v. EPA, 40 F.3d 1266, 1274 (D.C.Cir.1994);
Trustees for Alaske v. Dept. Nat. Resources, ___AK___, 795 P.2d 805 (1990); Sullivan v.
Evergreen Health Care, 678 N.E.2d 129 (Ind. App. 1997); lowa Citizen Energy Coalition v.
ITowa St. Commerce Comm. ___1A___, 335 N.W.2d 178 (1983); Motor Veh. Mfrs. Ass'n v.
Jorling, 152 Misc.2d 405, 577 N.Y.S.2d 346 (N.Y.Sup.,1991); Tennessee gfnvir. Coun. v. Solid

28



Appendix A

Waste Control Bd., 852 S.W.2d 893 (Tenn. App. 1992); Workers' Comp. Comm. v. Patients
Advocate, 47 Tex. 607, 136 S.W.3d 643 (2004); Dept. Of [publisher]. Svc. re Small Power
Projects, 161 Vt. 97, 632 A.2d 13 73 (1993); Amer. Bankers Life Ins. Co. v. Div. of Consumer
Counsel, 220 Va. 773,263 S.E.2d 867 (1980)."
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APPELLATE DIVISION DECISIONS -- OFFICE OF ADMINISTRATIVE LAW AND AGENCY HEADS

Agency-OAL
Results
Agency-OAL Identical
#of Results & Rejected Agency OAL
Becisions Identical or Remanded Result Result
AGENCY Reviewed & Affirmed Entirely Affirmed Affirmed

Alcoholic Beverage Commission 10 6 0 3 1
Children & Families 12 4 1 I 6
Civil Rights 5 4 0 1 0
Civil Service Commission 111 73.5 3.5 26 8
Community Affairs 17 10 3 2 2
Education 51 38 1 8.5 3.5
Environmental Protection 16 10 2 4 0
Health 9 6 1 0.5 1.5
Lemon Law | | 0 0 0
Medicaid 22 7 2 7 6
Motor Vehicle Commission 3 3 0 0 0
Pensions 88 49 15 14 10
Professional Boards 5 4 1 0 0
Public Welfare 12 6 1 2 3

352 2155 30.5 66 40

61% 9% 19% 11%

Notes:

Decisions include both published and unpublished, as available on the Rutgers-Camden website from 2005 on.

Some decisions split between the agency on some issues and OAL on others; these are reflected by the .5 notations.

The 3.5 CSC rejections are more accurately 2.5 because the Supreme Court overturned the App. Div. in IY/M/O Carter

The 15 pensgion remands resulted from a major change in law; it is probably more accurate in terms of the overall picture, to remove them.

2 of the 4 environment cases involved fees. which were increased by DEP, and all 3 ABC cases involved increased penalties

18 of the 26 Civil Service affirmances involved the CSC increasing penalties for corrections or police following I/M/O Carter. prior to that, the CSC decreased 3 of
them.

For ALL of the penalty cases, the Appellate Standard of review is VERY deferential to the Agency Head: “When a reviewing court is
considering a challenge to an administratively imposed sanction, it considers only ‘whether such punishment is so disproportionate to the
offense, in light of all the circumstances. as to be shocking to one’s sense of fairness. “Div. of Alcoholic Beverage Countrol v. Maynards,
192 NJ 158 184 (2007) (quoting in re Polk, 90 N.J. at 578)







Appendix C

Task Forces, Boards, Councils and Commissions For Elimination

Entities that were created pursuant to Executive Order are denoted by an asterisk (*):

Advisory Commission on Hispanic Affairs

Advisory Committee on the Preservation and Use of Ellis Island*
Advisory Council on Community Affairs

Advisory Council on Juvenile Justice*

Advisory Council to Promote the Profession of Nursing in New Jersey*
Advisory Council to the Ambassador Arnold Raphel Center for International
Business Education*

Advisory Panel on Higher Education Restructuring*

Advisory Panel on School Vouchers*

Agent Orange Commission

Animal Welfare Task Force*

Apprenticeship Committee

Benefits Review Task Force*

Billboard Policy and Procedure Review Task Force*

Blue Ribbon Panel on Development of Wind Turbine Facilities in Coastal
Waters*

Blue Ribbon Transportation Commission*

Budget Efficiency Savings Team Commission*

Cable Television Advisory Council

Camden Financial Review Board

Christopher Columbus Quincentennial Observance Commission
Citizens’ Committee on Permit Coordination

Citizens’ Consumer Advisory Committee

Commission on Early Childhood Education

Commission on Health Science, Education and Training*
Commission on Jobs, Growth and Economic Development*
Commission on Missing Persons

Commission on Racism, Racial Violence and Religious Violence
Commission to Study Sex Discrimination in the Statutes
Committee to Review the State Commission of Investigation
Consolidated Police and Firemen's Pension Fund Commission
Construction Trade Training Council*

Corporation Business Tax Study Commission

Council on Community Restoration

Crime Prevention Advisory Committee

Defense Conversion and Community Assistance Commissios*
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Deferred Balances Task Force - Board of Directors*

Delaware and Raritan Canal Transportation Safety Study Commission
Drug Utilization Review Council*

Economic Development Council

Education Advisory Committee Chapter 2 Block Grants

Education Mandate Review Study Commission*

Environment Advisory Task Force

Ergonomics in Education Study Commission

Fisheries Information and Development Center Coordinating Board
Fix DMV Commission*

Governor’s Air and Space Medal Nominating Committee
Governor’s Cabinet for Children*

Governor’s Commission on Eastern European History*

Governor’s Committee on Children’s Services Planning*
Governor’s Committee on Welfare Reform*

Governor’s Council on New Jersey Outdoors*

Governor’s Hispanic Advisory Council for Policy Development*
Governor’s New Jersey 2000 Advisory Committee*

Governor’s Study Commission on Discrimination in State Employment and
Contracting*

Governor’s Study Group on the Bicentennial of the Polish Constitution*
Governor’s Task Force on Public Health Emergency Planning*
Governor’s Task Force on Steroid Use and Prevention*

Governor’s Teachers Advisory Committee*

Hazardous Waste Facilities Sitting Commission

Hoboken School for Vocational Education Board of Trustees
Homework Regulation Review Commission

Hospital Care Payment Commission

Hudson River Waterfront Development Committee*

Jewish Heritage Trail Study Commission

Lake Restoration and Management Advisory Task Force*
Landlord-Tenant Task Force*

Legalized Gaming Policy Study Commission*

Liberty State Park Public Advisory Commission*

Low-Level Radioactive Waste Disposal Facility Siting Board
Managed Care Task Force

New Jersey Advanced Technology Vehicle Task Force*

New Jersey Advisory Commission on Privatization*

New Jersey Birthplace of Football Monument Commission

New Jersey Citizens' Clean Elections Commission
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New Jersey Commemorative Coin Design Commission

New Jersey Commission to Deter Criminal Activity

New Jersey Council on Environmental Quality

New Jersey Council on Job Opportunities*

New Jersey Fisheries Development Commission*

New Jersey Geographic Information Council*

New Jersey Health Data Commission

New Jersey Obesity Prevention Task Force

New Jersey Railroad and Transportation Museum Commission
New Jersey Uniform Securities Law Study Commission

New Jersey World Trade Center Victims Memorial Commission*
Parents’ Education Program Advisory Committee

Police Paperwork Reduction Task Force

Pollution Prevention Advisory Board

Ports of Philadelphia and Camden - Board of Directors

Prepaid Higher Education Expense Board

Prison Officers' Pension Commission

Property Tax Convention Tax Force

Racing Industry Commission*

Radioactive Waste Advisory Committee

Real Property Recording Study Commission

Recreational Sports and Leisure Activities Liability Study Commission
Regional Impact Council for Camden

Regional Intergovernmental Transportation Coordinating Study Commission
Regional Marine Research Boards

Renewable Energy Task Force*

Review, Planning and Implementation Steering Committee*
Right to Know Advisory Council*

Rural Advisory Council

School Construction Review Commission

South Jersey Food Distribution

State Advisory Committee on Driver Education

State Board of Public Movers and Warehousemen

State Commission on County and Municipal Government

State Commission on Drunk Driving

State of New Jersey Technology Governing Board*

State Revenue Forecasting Advisory Commission

Storm Water Detention Facility Advisory Council

Study Commission on Parole*

Task Force for the Review of the Farmland Assessment Program*
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Task Force for the Review of the Treatment of the Criminally Insane*
Task Force on New Jersey History

Task Force on the Affordability and Accessibility of Health Care in New Jersey*
Task Force on Workplace Violence

Task Force to Study Attendance in Public Schools

The Trustees of the New Jersey School of the Arts

Travel Demand Management Advisory Council

Ventnor City Redevelopment Agency

Video Lottery Study Commission*

Women'’s Business Advisory Council

World Language Instruction Commission

Youth Transitions to Work Partnership Advisory Council
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Background information on the report of the Housing Opportunity Task Force

The Housing Opportunity Task Force’s final report documents the history and evolution
of the Supreme Court’s decisions in the Mt. Laurel cases, the “Fair Housing Act,” and the
Council on Affordable Housing (COAH)."! It also reflects the changed economic, demographic,
and social circumstances in this State, which explain why the current system is broken and
unworkable. The report provides a list of proposals providing common-sense solutions to the
State’s Affordable Housing issues, including:

° Implementation of a system that makes affordable housing a natural by-product of normal
development and eliminates the endless conflicts, expenditures and complexities that
have been attendant to all prior approaches;

o Recommendation that the Council on Affordable Housing should be abolished and
replaced with a system that is sustainable, fair, simple, and predictable;

o Oversight of affordable housing outside of the current COAH system by incorporating an
affordable housing element into municipal master plans, which would be overseen by
County Planning Boards, in an effort to allow municipalities the necessary flexibility to
customize affordable housing obligations to reflect the unique circumstances of each
area;

o Focus on rehabilitation as a means of providing affordable housing solutions to those low
and moderate income households that are currently occupying deficient housing units;

° Reevaluation of municipal capacity for affordable housing based on a common sense
analysis of the available developable space that is actually supported by the necessary
infrastructure for residential development;

° Reevaluation of the municipal obligation to provide affordable housing based on realistic
growth projections that take into account the density and character of a municipality;

. Reconsideration of the necessary set-aside of development that should be reserved for
affordable housing, at a proposed rate of 10%, in order to strike an economic balance that
provides for the creation of affordable housing without forcing projects into the realm of
economic infeasibility;

. Incentives for housing for certain portions of the population, including special needs
housing;

'N.J.S.A. 52:27D-301 et seq.
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o Removal of job growth as a consideration from the affordable housing analysis; and
. Reconsideration of the development fee structure currently utilized to subsidize
affordable housing.

The Commissioner of Community Affairs is performing an independent analysis of the
Karrow Report and will make recommendations to the Governor that will ensure that the
constitutional obligation to provide Affordable Housing is implemented in a fair and reasonable
manner.
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Civil Service Reform Testimony

Chair/Chief Executive Officer Robert M. Czech has taken action to reduce bureaucracy,
generate efficiency, and improve management of public employees throughout State and local
Civil Service jurisdictions in New Jersey.

The commission recently launched a project to consolidate job titles. This long overdue
step is aimed at reducing the number of job titles and making duties less restrictive. The
Commission’s effort has paid almost immediate dividends. Almost 275 State job titles have
already been eliminated, ranging across the spectrum of duties and departments. This reduction
is part of a systematic review of titles by the Civil Service Commission to determine which titles
remain necessary and which are obsolete or redundant.

The Commission’s effort is in keeping with Governor Christie’s call for government to
be more efficient. Moving forward in this process, the Civil Service Commission will look to
redefine the testing process and conduct testing at milestone points where major job
responsibilities change instead of for each individual title. This reform would streamline the
promotion process.

With respect to the issue of Civil Service generally, the Group heard testimony that
placed the present system in its historical perspective. In November 1938, residents of the
Township of Millburn went to the polls and voted to join the state Civil Service system. The
youngest voters who participated in that election would now be aged 92, and it can be safely
assumed that most have passed to their final reward. Nonetheless, their decision remains binding
on today’s residents of Millburn and their elected officials. While several studies in the 1970’s
suggested ways to reform Civil Service, no major reforms have been enacted."

Titlel1A of the New Jersey Statutes, which allows municipalities to join Civil Service
through a referendum, provides no way for later generations of voters to undo that decision.

We the people’ can amend our Constitution -- our basic framework
of civil rights and self-government -- but we cannot rescind a
personnel policy decision made over 70 years ago and opt out of the
Civil Service system, -- Millburn Administrator Timothy Gordon in
written testimony presented to the Red Tape Review Group.

In the 102 years since New Jersey established a Civil Service system, residents of 194 of

B ! These studies included a gubernatorial task force, a Legislative Office of Fiscal Affairs Study and a federally-
funded study by the consultant Carl Lutz.
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the State’s 566 municipalities and every county except Somerset have voted to join it.> They
undoubtedly did so because they saw considerable advantages in joining a system that promised
hiring and promotions would be based on merit. Most joined during the first six decades of the
program’s existence. Only 14 municipalities have joined Civil Service since 1969, and only
three’ have done so in the last 30 years. The last two counties to join Civil Service -- Gloucester
and Salem -- did so in 1955. Voters in Somerset County rejected a proposal to join Civil Service
in 1972.

During its hearing, the Red Tape Review Committee heard many of the same complaints
about the Civil Service system that have been voiced for decades. Middletown Township
Administrator Anthony Mercantante testified that Civil Service creates long delays in resolving
important personnel decisions. Getting a list of applicants qualified for a position can take one to
two years, he said, while an appeal of one employee’s title classification took four years to
resolve. He also testified that at a time when municipalities are under intense pressure to reduce
property taxes by sharing services, Civil Service stands as an obstacle, particularly when one of
the towns belongs to the system and the other does not.

Mr. Gordon, testifying on behalf of the Township of Millburn and the New Jersey State
League of Municipalities, said municipalities that opt out of Civil Service “will realize a
reduction in red tape and at the same time realize cost savings.” He argued that only by opting
out can municipalities gain the flexibility they need to cut costs, as previous efforts to provide
that flexibility through reform of the Civil Service system have proved unsuccessful. “The time
for reformation of the Civil Service system has come and gone,” Mr. Gordon said. The
Township of Millburn passed a resolution last fall urging that municipalities be given the power
to opt-out of the Civil Service system and the League of Municipalities unanimously endorsed it
at its annual conference in November 2009.

For many local governments -- probably most -- a decision on whether or not to “opt-out”
of Civil Service would hinge on whether or not it will produce savings that will in turn reduce or
hold down property taxes. Some towns may save money by remaining in Civil Service and
avoiding the costs of creating their own personnel systems; others have already concluded they
can cut red tape and save money by opting out. The Governor has recommended legislation in
this regard, and proposes additional reforms to eliminate obstacles to cost-saving local shared
service and consolidation initiatives.

% Another 203 local government entities such as fire districts, libraries, utility and housing authorities and boards of
social services also belong to the £ivil Service system. Ten municipal school districts also belong to the system.
3 They are Winslow Township (1986), Pleasantville City (2004) and Runnemede Borough (2008).
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Department of Education Review of Mandates

N.J.S.A. 18A:11-11 — Administrative Contracts.

This law requires administrative contracts to be reopened if modifies in any way, even for
cost-saving  measures. The DOE proposes that contracts should be opened for wage
freezes and other cost-savings measures without going to the public.

N.J.S.A.18A:35-5,7, 8 — Health & Physical Education.

This law requires health and physical education classes for grades 1-12, 2.5 hours per
week. The DOE suggests that this statute be amended to permit flexibility for grades 1-6
and, in general, greater flexibility with time requirements.

N.J.S.A.18A: 40-1 — School Nurses

The DOE suggests that schools in close proximity to each other should be permitted to
share nurses.

In addition, legislation is pending to extend the life of school buses, which the educators
who testified at our hearing support, as does the DOE. The DOE also suggests relaxing the
requirement for an architect when a project is minor in nature; to change requirements so that
special education students can be placed in the district and kept on the rolls for ASSA purposes;
and to permit circumstances where district superintendents could retire after August 1 to allow
time for the District Board of Education to select a replacement.

The Department of Education has identified the following regulations to be in
contravention of Executive Order No. 2 and makes suggestions regarding these unfunded
educational mandates in light of a difficult fiscal environment.

N.J.A.C. 6A:8-5.1(a)lv — Financial Literacy Mandate for High School Seniors
As it begins its 180-day comprehensive review of existing regulations, the Department of
Education is concerned about cost issues related to the financial literacy mandate for high
school graduates. The requirement was scheduled to become effective with the 2010-
2011 ninth-grade class, but the DOE has proposed a new effective date of 2013 for
consideration by the State Board of Education.

N.J.A.C. 6A:8-1.1(a) — Standards and Assessment.
This broad rule outlines curriculum requirements, including those for world languages
(K-8). DOE recommends waiver or flexibility for implementation of the program (scope
of program, grades, etc.) ;
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N.J.A.C. 6A:9-14.1 — Acting Administrators.
This rule limits the terms of acting administrators to three months, with three-month
renewals as necessary. DOE recommends that retired administrators be given a waiver to
serve for two years or more.

N.J.A.C. 6A:13 — Programs and Practices to Support Student Achievement.
This rule outlines the requirements for high poverty school districts with regard to class
size, full-day kindergarten, language arts literacy, mathematics literacy and the time-line
for implementation of programs. DOE recommends a waiver or relaxation of the
implementation mandates.

N.J.A.C. 6A:14 — Special Education.
The legal authority for these regulations is the Individuals with Disabilities Education Act
(IDEA) 20 U.S.C. §§1400 et seq. DOE recommends a waiver for requirements that
exceed the federal statute.

N.J.A.C. 6A:16-9.1 — Programs to Support Student Development.
This regulation details the requirements to establish an alternative education program.
DOE recommends waiver or equivalency to support districts in their need to make budget
cuts without sacrificing the integrity of their educational programs.

N.J.A.C.6A:16-10.1 — Programs to Support Student Development.
This regulation outlines the requirements for home or out of school instruction due to a
temporary or chronic health condition. DOE recommends waiver or equivalency to
support districts in their need to make budget cuts without sacrificing the integrity of their
educational programs.

N.J.A.C. 6A:23A-3.1 — Fiscal Accountability, Efficiency and Budgeting Procedures.
This subchapter addresses the review and approval of employment contracts for
superintendents, assistant superintendents and business administrators by Executive
County Superintendents, including additional standards. DOE recommends waiver or
relaxation of the code.
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Results of the 90-Day Review of Frozen Regulations

Department of Law and Public Safety

41 NJ.R. 1651; NJ.A.C. 13:33-8.8, 9. Ophthalmic Dispensers and Ophthalmic Technicians
Board - Registration for Contract Lens Sellers.
The rule requires out-of-state sellers of replacement contact lenses to register with the
Board before selling contact lenses to consumers in New Jersey. Since the rule intersects
with federal Standards, it is being sent back to the Board for additional review.

41 NJ. R 1387(a); NJ.A.C. 13:33-5.1, 5.9. Ophthalmic Dispensers and Ophthalmic
Technicians Board — Taking Measurements.
The proposal re-codifies the existing provisions for ophthalmic dispensers taking
measurements before dispensing eyeglasses to consumers. The Board will review to see
if the rule would cause substantive changes to prevailing practice standards and,
therefore, whether the rule is necessary at this time.

41 N.J.R. 3021(a); NJ.A.C. 13:37-1.2. Nursing Board — Education Programs.
The existing rules create a process for Board accreditation of new nursing education
programs; the proposed amendments tighten the limits. The Board will review to see if
the new regulations are unduly burdensome.

41 N.J.R. 2081(a); NJ.A.C. 13:44-4.13. Veterinary Medical Examiners Board — Complementary
Medicine.
The rule would limit the practice of complementary medicine (animal acupuncture,
chiropractic, physical therapy and rehabilitative therapy) to licensed veterinarians and
their employees. The Division of Consumer Affairs (“Division”) is sending this back to
the Board for re-proposal with less burdensome requirements.

41 N.J.R. 4183(a); N.J.A.C. 13:44D-4.1. Public Movers and Warehousemen — Moves Based on
Weight.
The new rule would require a mover who charged fees on the basis of shipment weight to
weigh his or her truck before and after loading the shipment on a State-certified scale.
Weight tickets from the scale would be provided to consumers at the completion of the
move. The Division has a concern that this may be overly burdensome and will further
study the cost of compliance.

40 N.J.R. 6758(a); N.J.A.C. 13:45A-26D.4. Sale of Tires.
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This was a pre-proposal to elicit input on possible regulations for consumer notification
as to the age of tires. Tires in storage degrade in quality over time, even if they are
“new” to a consumer. The Division has received information from many interested
parties and is now determining if regulation is necessary.

40 N.J.R. 6926; N.J.A.C. 13:45F-1.1-1.3, 3.3, 5.2. Identity Theft.
This was a pre-proposal to elicit input on new identity theft regulations concerning
unauthorized access to personal information stored in computer files. Many parties
voiced concern that an earlier proposal would have been difficult and costly to comply
with. The Division continues to refine this proposal.

Department of Labor and Workforce Development

41 N.J.R. 2768(a); N.J.A.C. 12:235-4. Workers’ Compensation — Informal Process.
The proposed amendments would establish a new informal process for resolving disputes
over medical fees between medical providers and insurers. The Division of Workers’
Compensation will solicit additional views to determine whether to go forward with these
amendments and repeals.

Department of Banking and Insurance

41 N.J.R. 2426: NJ.A.C. 11:24C-4. Managed Care Plans and Provider Networks.
This proposal places new standards on health carriers with regard to network negotiations
and agreements with providers. DOBI will review further and engage the managed care
industry and providers should it decide to pursue the amendments.

41 NJR. 3363; NJ.A.C. 11:1-2A.1, 3-18.1, 45.1. Personal Lines — Rate Filing Review
Procedures.
This new rule would require personal automobile insurance carriers that would raise rates
by 7% or more within a 12-month period to notify the Public Advocate. DOBI is
engaging in further “advance notice of rulemaking” with the industry and determine
whether to go forward.

41 N.J.R. 2612: NJ.A.C. 11:3-8.4-8.6. Nonrenewal and Cancellation of Private Passenger Auto
Insurance.
This proposal revises the nonrenewal process for automobile insurers in light of the phase
out of all-comers on January 1, 2009. This rule will be re-proposed with substantial
revisions.
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Department of Education

41 N.J.R. 4004(a); N.J.A.C. 6A:30 — Evaluation of the Performance of School Districts.
This proposal contains regulations for the Quality Single Accountability Continuum Code
(QSAC). The Department of Education will complete the current cycle of evaluations
and follow-up measures, but the next cycle that is scheduled to begin in September 2010
will be suspended until September 2011 so that DOE can conduct a comprehensive
review of the code.

Civil Service Commission

41 N.J.R. 2500(a), 41 NJ.R. 2726(a); NJ.A.C. 4A:6-1.23 — Voluntary Furloughs.
No rule has been proposed, but petitions have been filed to expand the voluntary furlough
program. The agency recommends that the rule petitions be denied due to potential
negative effects on staff management and workflow issues.

41 N.J.R. 3850(b); N.J.A.C. 4A:8-1.2-1.4 — Layoffs.
This petition would enhance the role of affected negotiation units by requiring a meeting
rather than consultation in the review of layoff plans. Adding steps to the layoff process
would reduce efficiency and there is recourse through the existing administrative appeals
process. The agency recommends that the rule petition be denied.

Department of Environmental Protection

41 N.J.R. 1128(a); NJ.A.C. 7:18-5.6, 9.4 — Safe Drinking Water Act Rules.
This rule would add a maximum contaminant level for perchlorate (5 ml) and require
testing of water from private wells under the Private Well Testing Act. DEP will delay
adoption pending the issuance of federal standards from the EPA this summer and a more
rigorous cost/benefit analysis with stakeholder input.

41 N.J.R. 1314(a); N.J.A.C. 7:7A-1.7, 3.6, 3.7, 10.1, 10.3, 11.1 — Freshwater Wetlands.
This proposed rule codifies the process to review substantial reliance claims on a letter of
interpretation. DEP recommends letting this rule expire because the issue of substantial
reliance will be addressed in the Department’s broader review of rules for waivers of
strict compliance (also as per Executive Order No. 2).
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Department of Community Affairs

41 N.J.R. 3140(a); N.J.A.C. 5:23-2.20, 3.6, 3.14, 3.15, 3.17, 3.18, 3.20, 3.21, 3.22, 12.2 and
12.12 — Uniform Construction Code.

This rule proposes to adopt certain subcodes of the Uniform Construction Code. These
proposed amendments reflect the modifications the Department is proposing to adopt and
which have been reviewed by the Uniform Construction Code Advisory Board and its
subcode committees. One of two new proposed provisions to the UCC is the requirement
to install fire sprinklers in newly-constructed one- and two-family dwellings. The
Department is strongly encouraged to ensure, consistent with the Notice of Adoption for
this provision of the rule proposal, that this provision be revisited in the event that the
State’s economy has not recovered by the January, 2012, the effective date of this
requirement.
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180-Day Review of Existing Rules and Regulations

Treasury — General

N.J.A.C. 17:12-2.12(a) — Registration Form Requirement.
Businesses submitting bid proposals to the State must include proof that they are
registered with the Division of Revenue. Treasury seeks to modify to eliminate red tape
so that bidders who are properly registered but forget to submit the business registration
form can legally be considered.

N.J.A.C. 17:12-2.2(a) — MacBride Principles Requirement.
To be considered for a State contract, a vendor must “Comply with the MacBride
Principles of nondiscrimination in employment as set forth at ... N.J.S.A. 52:34-12.2.”
To eliminate red tape, Treasury seeks to modify the statute so that the RFP requirement
for the form’s completion and inclusion as part of a bidder’s proposal can be simplified
or dropped.

NJ.A.C. 17:15 = Central Motor Pool.
These rules date back to the 1960’s and address the State vehicle pool. Since state
vehicle matters are communicated via Circular Letters, there is no need to maintain motor
pool rules.

Treasury — Taxation

N.J.A.C. 18:7-2.14 — Allocation of Payments Received with the CAR-100.
This regulation deals with the allocation of payments between the corporate tax and the
“Annual Report” registration fee filed using the CAR-100. Treasury recommends repeal
of the regulation since the CAR-100 was eliminated and annual reports are filed online
through the Division of Revenue.

N.J.A.C. 18:7-2.4 — Proof of Federal Accounting Period.
This rule requires every corporation that acquires taxable status in New Jersey to submit
proof of its accounting period for federal income tax purposes to the Division of
Taxation. Corporations that acquire taxable status provide their accounting year
information on forms used to register with the Division of Revenue, so this regulation can
be repealed.

N.J.A.C. 18:7-2.5 — Proof of Accounting Other than Federal Basis.
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This regulation requires a corporation which is not required to file a Federal income tax
return to submit proof to the Division of Taxation of its accounting period for reporting
purposes. Again, this information is provided to the Division of Revenue upon
registration, so this rule can be repealed.

N.J.A.C. 18:32-1.2. - Written Protest.

Protests must be in writing and include taxpayer identification items and the specific
amount of taxes, interest and/or penalties under protest, any uncontested amounts, and the
grounds for the protest with supporting facts. Subsection (b) of the regulation states that
a protest that lacks the stated amount of the taxes under protest (or uncontested), the
grounds for the protest and the facts supporting the protest will not be considered a valid
protest. This subsection has been interpreted as exceeding the statute, however, and the
Division proposes its repeal.

Department of Environmental Protection

The Department of Environmental Protection has undertaken a partial review of existing
rules and regulations pursuant to Executive Order No. 2 (2010) and has suggested that the
following rules are candidates for repeal or revision.

N.J.A.C. 7:15 - Water Quality Management Planning Rules
These rules set forth where sewers may be placed throughout the state and the density of
developments in other areas. We are already actively engaged in a series of stakeholder
meetings to review and address the issues raised by the regulated and environmental
communities.

N.J.A.C. 7:7E - Public Access

While the DEP has historically imposed public access requirements pursuant to
development applications on lands adjacent to tidal waters, a 08 rule adoption
significantly extended the DEP’s regulatory reach by requiring municipalities and others
to provide 24/7 access and other amenities and by imposing substantial monetary
obligations to provide off-site access when on-site access was not feasible. The DEP is
about to undertake a stakeholder meeting on these issues to better define the public’s
need and right for access to tidal waters under the public trust doctrine and to seek a
balance with the interests of those who are developing along those waters or seeking to
enhance economic opportunities.

N.J.A.C.7:38 - Highlands
In 2004 the Legislature enacted the “Highlands Water Protection and Planning Act.”
Major provisions of this law included designation of Preservation and Planning areas,



Appendix H

creation of the Highlands Water Protection and Planning Council, directing the DEP to
prepare rules for enhanced protection of the Preservation Area, providing 17 types of
projects that were exempt for the rules, and specifically providing that agriculture was
exempt from the rules.

The act has been highly controversial because it essentially took away nearly all of the
land values in the Preservation Area and did not provide a mechanism for adequate
compensation, was based on water supply and quality assumptions that have been
questioned, did not provide mechanisms for targeting growth anywhere in the Planning
Area, further restricts any significant development in the Planning Area, and has been
implemented in such a way by the Department and the Council so as to prevent or not
easily allow even redevelopment projects. There are also several administrative issues
between the DEP and the Council that need to be resolved.

The DEP is fully aware of the issues and controversies and is about to begin a series of
stakeholder meetings, involving the legislative leaders and a number of interest groups.
The stakeholder process will look to see where greater flexibility in the law exists and if
that flexibility should be exercised as well as mechanisms to help facilitate certain
development projects. The DEP recognizes that a number of regulatory provisions have
been enacted since the adoption of this act and that there may be other ways to protect the
water and forest resources of this area. We also plan to fully analyze the underlying
scientific and non-legislative policy decisions that were made concerning the law’s
implementation.

N.J.A.C. 7:26C, 26B, 26D, 26E and N.J.A.C. 7:14B - Licensed Site Remediation Professional

Program
Last legislative term the Legislature enacted the Site Remediation Reform Act. This law
required the DEP to license site remediation professionals to be able to clean up
contaminated sites without extensive oversight by the DEP. DEP is committed to
ensuring that this program works as the Legislature intended so that the 20,000 known
contaminated sites can be remediated as quickly as possible and hopefully returned to
productive economic use.

N.J.A.C. 7:26E — Re-adoption of the Technical Requirements for Site Remediation
The Technical Requirements for Site Remediation (“Tech Regs”) is the regulation that
describes the process for remediating contaminated sites. The regulated community has
expressed their concern that this regulation is overly prescriptive which hinders the rate at
which sites can be remediated.
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In conjunction with the newly implemented Licensed Site Remediation Professional
(LSRP) program, the DEP is redrafting the Tech Regs to make them less prescriptive and
more goal and performance based. A steering committee of site remediation stakeholders
(regulated community, industry trade associations and LSRPs) has been established to
provide input to the DEP as part of this process. This group meets on a regular basis with
DEP staff to provide input on appropriate changes to both the Tech Regs and the
guidance documents. The DEP believes that this active outreach and involvement of
stakeholders will result in a streamlined rule that is focused on achievable outcomes with
the guidance documents serving as the “how to” manual for conducting site remediation
activities.

N.J.A.C. 7:26C - The Site Remediation Reform Act (SRRA)
Signed into law in May of last year, the SRRA authorized the DEP to adopt special rules
to implement the provisions of the act. The rules, known as the Administrative
Requirements for the Remediation of Contaminated Sites (ARRCS rule), became
effective upon filing on November 4, 2009. The emergent nature of this special adoption
of the ARRCS rule did not provide, under the law, an opportunity for the public to
comment on the rulemaking.

At this time, the DEP is working on proposing minor changes to the ARRCS rule to
clarify and simplify certain provisions in the rule. This rulemaking effort thus provides
an opportunity for the public, including stakeholder groups, to provide input where the
previous rulemaking effort did not provide that opportunity.

The DEP is actively soliciting comments from stakeholders via a listserv and internet
outreach process similar to an interested party review, as well as from various stakeholder
meetings that are taking place on a regular basis. In addition, the proposal will be
subject to formal public comment under the “Administrative Procedure Act.” The DEP is
planning to propose the rule in late September of this year.

The DEP plans to propose further more substantive changes to meet its obligations for
when the program becomes fully effective in May of 2012. The DEP will continue to
actively seek involvement from stakeholders early in the rulemaking process. SRRA and
the ARRCs regulations will expedite the clean-up of 20,000 contaminated sites, thereby
providing greater protection of human health and the environment and freeing up sites for
redevelopment.

N.J.A.C. 7:27-19 - High Energy Demand Day compliance date extension
The existing regulatory requirement will be modified to provide an additional 20 months
for certain electricity generating units (those with at least 30% control of NOy) to comply
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with tighter NO, emission limits (currently required by May 1, 2015). Extension of the
compliance date was discussed in response to comments on the rule when adopted in
20009.

N.J.A.C. 7:31 - Toxic Catastrophe Prevention Act

This law was passed after the catastrophe in Bhopal, India where an explosion at a
chemical plant killed thousands of persons living near the plant. The Act is intended to
prevent similar incidents in New Jersey by proper planning to prevent an incident and to
properly respond to it. Recent regulatory changes to this act changed the types of plans
certain facilities had to supply, thus costing them significantly more money. Food
processing plants were particularly impacted. DEP is looking at the impacts of these
regulatory changes, that have gone beyond federal standards, to determine their impacts
on the regulated community and if they are necessary for public health and safety.

Waivers

Executive Order No. 2 requires that each DEP adopt regulations that allow it to waive
compliance from its rules in certain circumstances. Perhaps in no department is this
authority more needed than in the DEP where we have thousands of pages of proscriptive
regulations, many often in conflict with each other, many which are near impossible to
meeting, many which do not allow for flexibility where a project would actually further
the goals of the Department, and many which prevent decisions that could lead to
enhanced environmental protection and a net increase in ecological values.

The DEP is working on crafting necessary regulatory changes to allow for the waiver of
substantial compliance with its regulations where that waiver would lead to a better
environmental result and where that waiver would further the overall policy goals and
objectives of the DEP and the State.

Flexibility
Similar to the need for a waiver is the need for greater flexibility in how we protect our
natural resources of the State. By focusing on results and state and regional planning
goals, rather than site-by-site decision making, we can significantly enhance our
environment, ecological resources, and promote sensible economic growth at the same
time. We are exploring avenues to incorporate these concepts into our rule and decision
making.

Time of Decision
Executive Order No. 2 requires that the DEP adopt a time of decision rule governing the
rules that will apply when an application for a permit is made to the Department. Given
the number or statutory programs in place at the DEP and the number of state and federal
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laws we are implementing, adoption of a time of decision rule is complicated. We fully
intend to abide by the terms of EO 2 and will shortly begin a rule writing process.

N.J.A.C. 7:7and N.J.A.C. 7:7E - Coastal Rules

DEP is currently drafting a rule proposal to combine the Coastal Permit Program Rules,
N.J.A.C. 7:7-1 with the Coastal Zone Management Act rules at N.J.A.C. 7:7E-1 to form
one comprehensive coastal rule. This will reduce confusion and provide clarity for people
interacting with these rules. These rules expire in March 21, 2011 and July 7, 2011
respectively. In the re-adoption, DEP will remove the traffic and parking requirements,
reduce the permitting process (general permits to permit by rules) for activities in
manmade lagoons, remove other prohibitions such as restaurants on piers which have no
environmental basis, clarify dock requirements, reduce the scope of dune regulation, and
clarify the filled water's edge rule, streamline the Tidelands grant signature process,
among other streamlining and efficiency changes, some recommended by the Permit
Efficiency Task Force.

N.J.A.C. 7:13 - Flood Hazard Area Control Act

The DEP will be proposing amendments to the above rule to streamline and clarify
application of these rules, adopted in 2007 which include but are not limited to: 1)
Adding more General Permits, these help applicant to obtain permits faster. New GP's:
trails and board walks, site remediation, forestry; 2) Adding more Permit by Rules which
reduces staff work load. 3) Examining the Riparian Zone rules, looking into relaxing
regulations for areas with previously disturbed riparian zone. 4) Adding buffer averaging
and/or mitigation type of language for disturbance in riparian zone. 5) Comparing Coastal
Rules to Flood Hazard rules to provide uniform requirements based on a particular
activity. 6) Re-evaluate acid producing soils criteria; and 7) Unified application
procedure for all Land Use permits.

N.J.A.C. 7:27 - Title V program streamlining
The DEP is considering revising existing generic air permit conditions to allow for use of
some temporary equipment at major operating facilities. This approach, if approved by
EPA, is intended to address industrial facilities’ concerns regarding the need for a
mechanism to allow facilities to periodically employ temporary equipment for short
periods of time and on short notice.

N.J.A.C. 7:14A - Stormwater Management Permitting
Currently, the requirements of the New Jersey Stormwater Management Act are
conducted at the local and state level resulting in redundant efforts. The DEP has
developed a pilot program (including 27 towns) to determine if the stormwater reviews
currently performed by the state can be eliminated allowing the function to be performed
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solely by the municipalities as part of their development project reviews. It is important
to note that this is not a new responsibility for municipalities, but rather a strengthening
of the existing relationship between the DEP and the municipalities.

Delegation of Permitting Authority

As with the stormwater permitting program outlined above, the DEP will explore other
permits that we issue that can more easily be administered on the local level. These will
likely encompass minor projects involving individual homeowners where the impacts to
the environment are negligible. The DEP is also committed to reviewing its regulatory
relationship to other regulatory and planning entities, in particular the Highlands
Commission and the Pinelands Commission to ensure a consistency of approach to
protecting natural resources while promoting economic growth and also to eliminate
redundant and conflicting processes.

N.J.A.C. 7:8 - Municipal Stormwater Program

The DEP has adopted regulations requiring municipalities to adopt certain stormwater
ordinances and implement certain practices. The DEP has taken this action in accordance
with federal mandates by the US Environmental Protection Agency. In certain instances
municipalities have claimed that our rules are too proscriptive and costly. The
Department is looking at the flexibility the federal law may allow us to implement our
municipal stormwater program and ways that we can make it easier and less costly for
local governments to comply. We are also committed to a continuing educational and
outreach program to assist municipalities in their compliance efforts.
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Executive
Order Defunct
Number Governor Topic Council? Statutory?
3 Corzine |Special Counsel to the Governor for School Construction
9 Corzine [NJ commission on government Efficiency and Reform
11 Corzine |Director of Energy Savings in Treasury (Division of Purchase and Property)
30 Corzine |NJ Economic Growth Council
34 Corzine |Division of Minority and Women Business Development within Office of Economic Growth
39 Corzine |Commission on Rationalizing NJ's Health Care Resources
42 Corzine |State of NJ Technology Governing Board
Each Department reports to Appointments Office every December which boards should be eliminated, consolidated,
52 Corzine |etc. No
86 Corzine [Prevailing wage for contractors who service State-leaved government buildings Yes
114 Corzine |Orders and directs stronger implementation of the Highlands Master Plan -- with COAH, DEP, DCA No, but moot
123 Corzine |[Establishes NJ Arab-American Heritage Commission
126 Corzine [Interagency Council on Preventing and Reducing Homelessness in DCA Exp. Dec. 31, 2011
131 Corzine |Creates Environmental Justice Advisory Council within DEP
133 Corzine [Governor's Commission on the Horse Racing Industry
Post-LSRP legislation, directs DEP to determine guidelines for heightened review, guidelines for direct oversight, to
140 Corzine [report annually on program, post LSRP reports and audits on website, among other provisions. No
144 Corzine |Hellenic-American Heritage Commission in DOS
161 Corzine [Study Commission on New Jersey's Non-Public Schools -- exp. June 1, 2010 No
163 Corzine |Continues Interagency Council on Preventing and Reducing Homelessness in DCA
164 Corzine |Establishes Commission on New Americans in Department of the Public Advocate
165 Corzine |NJ Eastern European-American Heritage Commission in DOS
1 McGreevey |Project Labor Agreements for public works projects Yes
2 McGreevey |Establishes BEST Commission (Budget Efficiency Savings Team)
Smart Growth Policy Council in the Office of the Governor to assure State agencies incorporate smart growth
4 McGreevey |principles and the State Plan into their plans and regs
6 McGreevey | Abbott Implementation and Compliance Coordinating Council
7 “McGreevey |Establishes Governor's Education Cabinet
13 McGreevey (Governor's Teacher Advisory Committee
14 McGreevey [Commission on Health Science, Education, and Training (see also EO #42)
17 McGreevey |Governor's Hispanic Advisory Council for Policy Development
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31 McGreevey [Establishes Office of Faith-Based Initiatives in DOS No
38 McGreevey [Directs "Smart Development” initiatives for DCA (in Office of Smart Growth), DEP, DOT, EDA and Commerce No
Executive
Order Defunct
Number Governor Topic Council? Statutory?
39 McGreevey [Governor's Asian American Commission
Creates a Review, Planning and Implementation Steering Committee within the Commission on Health Science,
42 McGreevey |Education and Training
53 McGreevey |Governor's Fire Service and Safety Task Force
56 McGreevey |Establishes Commission on Jobs, Growth and Economic Development
62 McGreevey |Free Cuba Task Force (supersedes EO# 24 Whitman and EO# 89 Florio)
Set-Aside Act for Small Businesses (NJSAS52:32-17 et seq) requires contracting agencies to set-aside 15% of State
71 McGreevey |contracting dollars; EO increases to minimum of 25%
122 McGreevey |Parameters for (Independent) Audit Committees for public authorities, agencies and commissions
Vendors with the State must disclose contracted (subcontracted) services that will be performed outside the US;
129 McGreevey |when off-shoring by a vendor is acceptable No
Orders a permanent position of CFO in the Commerce and Economic Growth Commission and expands the duties
132 McGreevey |of the Audit Committee
134 McGreevey {Restrictions on State agencies and authorities with respect to the awarding of contracts and political contributions
15 Whitman |Creates Office of the Business Ombudsman at DOS to assist with regulatory environment No
17 Whitman |Creates NJ Advisory Commission on Privatization Yes
Ordered DOE to thoroughly review administrative regs by Dec 31, 1995 (EO 8/5/94) to find overly prescriptive,
22 Whitman |inefficient, unnecessary rules. Extended sunset provisions for review period. No
27 Whitman |[When adopting regs, Administrative agencies to include statement whether federal standards are exceeded
Continues Governor's Advisory Council on Volunteerism and Community Service; establishes Governor's Youth
34 Whitman }Advisory Council
38 Whitman |Establishes Prosperity New Jersey Yes
40 Whitman }Governor's Council on New Jersey Outdoors
Health Care Fraud Task Force to function as policy development body for the Executive Branch to develop a
50 Whitman [comprehensive health care fraud enforcement plan
59 Whitman ["Work First New Jersey" Interdepartmental Coordinating Committee to implement welfare reform
68 Whitman |Creates Office of Sustainability in Department of Commerce and Economic Development
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Rescinds EO# 15 and transfers Office of the Ombudsman to Department of Commerce and establishes an Account

71 Whitman |Management System No
82 Whitman [Advisory Committee on the Preservation and Use of Ellis Island
88 Whitman [Directs State agencies to review regs for impact on interlocal shared service programs
89 Whitman [NJ Advisory Council on Elder Care in DHSS
94 Whitman [Creates NJ Advanced Technology Vehicle Task Force
Executive
Order Defunct
Number | Governor Topic Council? Statutory?
Directs agencies to adopt policies that comport with 1 | sustainability goals of NJ Future's "Living With the Future
96 Whitman [in Mind" No
99 Whitman [Office of Volunteerism from Human Services to DOS No
103 Whitman {Orders creation of the Advisory Committee on the Sales and Use Tax
114 Whitman |Creates within DHSS "Task Force on Cancer Prevention, Early Detection and Treatment in NJ"
122 Whitman |Establishes within OIT the NJ Geographic Information Council Yes
123 Whitman |Establishes Construction Trade Training Counsel and Emerging Small Business Pilot Program in Commerce
4 Florio  {Gives Treasury control of State cars; expanded in EO #33
6 Florio  |Consolidates attorneys in Department of Law and Public Safety Yes
7 Florio  |Establishes Governor's Management Review Commission
10 Florio  |Establishes NJ Transportation Executive Council
11 Florio Rescinds 35 EOs of Governor Kean
13 Florio  |Establishes the NJ-Atlantic City Coordinating Council
15 Florio Directs that the SES System be implemented Statewide NoO
28 Florio  |Establishes State Council on Vocational Education
42 Florio Continues Governor's School Board of Overseers (Kean EO #129)
47 Florio  |Develops NJ Quality Achievement Award
54 Florio  |NJ Council on Job Opportunities
56 Florio  |Continues Ethnic Advisory Council started during Kean Administration (EOs #99 and #206)
62 Florio  |NJ Business-Higher Education Forum
63 Florio  |State Agency Coordinating Council on Local Partnerships
66 Florio  |Establishes Chief of Economic Recovery position
87 Florio  }|Defense Conversion and Comimunity Assistance Commission
Governor's Committee on Children's Services Planning to make recommendations to Cabinet Task Force on
102 Florio  |Children and Families (precursor to Department of Children and Families?)
111 Florio  |Reconvenes the New Jersey Commission on Environmental Education







