WATERFRONT COMMISSION OF NEW YORK HARBOR
39 BROADWAY
NEW YORK, N.Y. 10006-3003
(212) 742-9280

RoNALD GOLDSTOCK FAX (212) 742-8965 WALTER M. ARSENAULT
MICHAEL MURPHY EXECUTIVE DIRECTOR
COMMISSIONERS

May 27, 2015

Lt. Governor Kim Guadagno

Secretary of State of the State of New Jersey
225 W. State Street

P.O. Box 300

Trenton, NJ 08625

Honorable Secretary:

Pursuant to N.J.S.A. 32:23-10 (7), the Waterfront Commission of New York
Harbor (“Commission”) is forwarding to your office for filing a copy of newly adopted
amendments to the Rules and Regulations of the Waterfront Commission of New York
Harbor.

| respectfully request that you forward to the undersigned a filed/stamped copy
of these revisions for the Commission’s records.

If you have any questions, please feel free to contact the undersigned at (212)

905-9202.
Very truly yours,
/ J
Phoebe Serial
General Counsel
PSS/ml
Encl.

C. Mr. Mark Stanton
Office of Administrative Law
P.0O. Box 049
Trenton, NJ 08625

AN INSTRUMENTALITY OF THE STATES OF NEW YORK AND NEW JERSEY -
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COMMISSIONERS

May 27, 2015

Marybeth St. Germaine

New York State Department of State
Division of Administrative Rules

99 Washington Avenue, Suite 650
Albany, NY 12231

Dear Ms. St. Germaine:

Pursuant to Article IV, Section 7 of the Waterfront Commission Act [Mck.
Unconsol. Laws  §9810(7)], the Waterfront Commission of New York Harbor
(“Commission”) is forwarding to your office for filing a copy of newly adopted
amendments to the Rules and Regulations of the Waterfront Commission of New York
Harbor.

If you have any questions, please feel free to contact the undersigned at (212)

905-9202.
Very truly yours,
o
Phoebe Sorial
General Counsel
PSS/ml
Encl.

AN INSTRUMENTALITY OF THE STATES OF NEW YORK AND NEW JERSEY



RESOLUTION

WHEREAS, the Waterfront Commission of New York Harbor (“Commission”) is
empowered by the Waterfront Commission Act to regulate, inter alia, stevedoring companies and
certain covered warehouses that wish to operate in the Port of New York district; and

WHEREAS, in 2008, the Commission was comprchensively scrutinized for the first time
in the Commission’s existence by the New York State Inspector General, with the cooperation of
the New Jersey State Attorney General; and

WHEREAS, as a result of that investigation the Commission’s previous administration was
criticized for failing to properly license and audit companies operating within its jurisdiction; and

WHEREAS, the Commission commenced the process of licensing and assessing covered
entities, including certain warehouses that had never before been regulated by the Commission or
even aware of its existence and the scope of its jurisdiction; and

WHEREAS, in 2012, in the action entitled Continental Terminals, Inc. v, Waterfront

Commission of New York Harbor, Civ. Action No. 1:11-CV-04869 (S.D.N.Y), a warchouse

operator sought a judicial declaration for purposes of limiting the Commission’s jurisdiction as it
pertains to warehouses in the Port area; and

WHEREAS, on September 30, 2013, the United States District Court for the Southern
District of New York made various findings and rulings in favor of the Commission, specifically,
that (1) as a result of modern shipping practices (i.e., containerization), the statutory definition of
a “pier” now includes the areas within a marine terminal, such as the container yard, that are used
for the placement and handling of containerized freight; and (2) the Commission’s jurisdiction
extends to certain warehouses that fall within 1,000 yards of a pier; and

WHEREAS, that warehouse operator has appealed of those findings, and the matter is

currently pending before the United States Court of Appeals for the Second Circuit; and



WHEREAS, in the interim, warehouse operators and representatives of the commercial
real estate industry have publically expressed their concerns with, and objections to, the scope of
the Commission’s jurisdiction and the applicability of the Waterfront Commission Act to their
members, and with the perceived undue burden imposed by the Commission on the industry; and

WHEREAS, over the past seven years, the Commission’s revitalized administration has
dedicated its efforts on economic growth in the Port; a diverse workforce that reflects the makeup
of the Port communities; a union of waterfront workers that represents its membership rather than
a privileged few; a ready supply of qualified labor immediately available to satisfy employers’
needs; the ability of employers to select their own workers and, consistent with the collective
bargaining agreement, assign their responsibilities and hold them accountable without the threat
of disruption; and the removal of organized crime, corruption and other criminal influence; and

WHEREAS, the Commission recognizes that these enumerated issues are largely attendant
to the general stevedoring operations and associated maintenance operations in the Port of New
York district, rather than to the warehouse operations in the Port, and

WHEREAS, the Commission recognizes that there is a need for clarification as to the
exercise of its jurisdiction, and for the adoption and implementation of fair and equitable
regulations insofar as warehouses are concerned, to ensure that their operations and that of the
commercial real estate industry are not adversely impacted by the Commission’s activities; and

WHEREAS the Commission is empowered by Part I, Article IV of the Waterfront
Commission Act to make and enforce such rules and regulations as the Commission may deem
necessary to effectuate the purposes of the Waterfront Commission Act or to prevent the

circumvention or evasion thereof



NOW, THEREFORE, be it hereby

RESOLVED, that the Commission staff is hereby directed to review the current regulatory
framework for warehouses in the Port of New York district and, no later than ninety (90) days of
the date of this Resolution, develop and propose regulatory amendments that will address the
concerns of warehouse operators and representatives of the commercial real estate industry
regarding the scope of the Commission’s jurisdiction and the applicability of the Waterfront
Commission Act to their members; and it is further

RESOLVED, that such proposed regulatory amendments will be made available for public

review and comment prior to their promulgation.

By the Commission,

C

ommission Secré

ADOPTED
BY THE
COMMISSION
ON




RESOLUTION

RESOLVED, pursuant to the Commission’s Resolution dated March 25, 2015, to amend
Chapter I, Part 3, Part 4 and Part 5 of the Rules and Regulations of the Waterfront Commission of
New York Harbor, in order to address the concerns of warehouse operators and representatives of the
commercial real estate industry regarding the scope of the Commission’s jurisdiction and the

applicability of the Waterfront Commission Act to their members.

ADOPTED
BY THE
COMMISSION
ON

S-23-15




Grey Highlight = Additions
Strike-Threugh = Deletions

Section 3.2 Persons required to be licensed as stevedores;
persons not required to be licensed as stevedores.

(a) A stevedore license is required by any person (other than an employee) who is engaged under a contract or other
arrangement with a carrier of freight by water or a licensed stevedore or, with respect to paragraphs (2) and (3) of this
subdivision only, any person within the meaning of that term contained in part II, § 5-a(6)(c) of the Act (1969
amendments) (including a parent corporation or a subsidiary corporation of such carrier or licensed stevedore or "any
person”):

(1) in the movement of waterborne freight carried or consigned for carriage by such carrier on vessels of such carrier
berthed at piers, on piers at which such vessels are berthed or at other waterfront terminals, or to provide clerking and
checking services in connection therewith; or

(2) to perform all or any part of labor or services incidental to the movement of waterborne freight on vessels berthed
at piers, on piers or at other waterfront terminals (including marine terminals), including, but not limited to, cargo
storage or warehousing, cargo repairing, marine carpentry, strapping, lashing, chocking, coopering; weighing; scaling,
cargo inspection and sampling, maintenance, mechanical, container or equipment repair, crane maintenance and repair,
tire repair, vehicle preparation, export packing, labeling, cleaning and maintenance services, horse and cattle fitting and
grain ceiling; or

(3) to perform labor or services involving, or incidental to, the movement of freight into or out of containers (which
have been or which will be carried by a carrier of freight by water) on vessels berthed at piers, on piers or at other
waterfront terminals.+er

(4) A license issued under paragraph (2) or (3) of this subdivision shall be restricted to the performance of the services
contemplated by said paragraph.

(b) Absent extraordinary circumstances, a conditional stevedore license shall be granted to any person who is engaged
to perform labor or services involving, or incidental to, the movement of freight into or out of containers (which have
been or which will be carried by a carrier of freight by water) only at a warehouse, depot or other terminal which is
located outside of a marine terminal (i.e. “other waterfront terminal”), upon submission of an annual self-certification of
compliance indicating that the prospective licensee:

(1) maintains books and records containing a true and accurate account of the receipts and records arising out of his
activities within the Port of New York district; and

(2) selects and hires employees in a fair and non-discriminatory manner in accordance with the requirements of
applicable state and federal equal employment opportunity laws; pays such employees in accordance with applicable
state and/or federal minimum wage requirements and/or applicable collective bargaining agreement(s); has not been
issued any citation for willful violation(s) of federal or state laws or regulations relating to the health, safety or welfare
of its employees at such other waterfront terminal within the preceding five (5) years; and has not hired any individual
who is not required to fulfill the duties for which he or she is to be compensated (i.e., no-show or low-show employment);
and

(3) does not have, as an officer, director, member, manager, partner, principal stockholder, or person with direct
operational managerial authority, any individual who has been convicted of a felony within the preceding five (5) years;
has not, to the best of his knowledge, hired any person who has been convicted of a racketeering activity within the
preceding five (5) years, or any person who has been identified by a federal, state or local law enforcement agency as
a member or an associate of organized crime group, a terrorist group, or a career offender cartel (as those terms are
defined by § 5-h(6) and §5-i(6) of the Act); and has not, to best of his knowledge, hired any person whose application
for registration or licensure has been denied, or whose registration or license has been revoked or suspended, by the
Commission.

(c) Any person granted a conditional stevedore license pursuant to this Part may, in lieu of assessments, elect to make
an annual payment in the amount of $2,500. Such payment shall not exceed assessments that would have otherwise
been required under Article XIII(3) of the Act.

(d) Persons issued a conditional stevedore license under Paragraph (b) of this Part shall be exempt from the application
provisions set forth by Article VI(2) of the Act and the expenses of administration provisions as set forth by Part 11, §2(A)
of the Act.



(e) Any person ineligible for a conditional stevedore license by reason of inability to certify self-compliance with the
provisions set forth in Paragraph (b) of this Part may petition the commission for a waiver of ineligibility, setting forth
the reason(s) for such inability to certify self-compliance. The commission may in its discretion issue an order removing
such ineligibility upon a showing of good cause.

(f) A conditional stevedore license issued under Paragraph (b) of this Part shall be renewable on an annual basis, and
shall be restricted to the performance of the services contemplated by said paragraph.

€bY (g) A stevedore license shall not be required:

(1) by any person engaged exclusively in moving by means of floating mechanical equipment bulk cargo consisting of
a single commodity loaded or carried without wrappers or containers and delivered by the carrier without transportation
mark or count; or

(2) by any person who is not principally engaged in the movement of waterborne freight and who on occasion moves
waterborne freight for or on behalf of a carrier of freight by water or a stevedore, exclusively by means of mobile land-
based cranes not affixed to a pier or terminal with capacity of at least 20 tons, or exclusively by means of floating
mechanical equipment; or

(3) by any person who furnishes such equipment as set forth in paragraph (2) of this subdivision to move waterborne
freight to a carrier of freight by water or stevedore by lease, rental or otherwise; or

(4) by any person who is not engaged to handle freight within 1000 yards of a pier that is in regular use for the
movement of waterborne freight between vessel and shore.

{e} (h) A carrier of freight by water shall not require a stevedore license even though it may perform all or part of the
services for which a stevedore license would be required when performed by any other person, provided that such
services are performed on its own account, or on account of a parent corporation or a subsidiary corporation of such
carrier, or as accommodation, not in the regular course of its business, at its own pier for another carrier of freight by
water, or as part of its services for another carrier of freight by water for which it is a general agent.

(i) For purposes of this Part, the distance from a pier to other waterfront terminals shall not exceed 1000 yards from
the currently established boundaries (i.e., fence line) of a pier, inclusive of cargo handling facilities and storage yards in
which containers and other waterborne freight (i.e., non-bulk cargo) are placed while awaiting removal from the pier to
another location. Such boundaries shall be identified and published by the Commission within 90 days of the effective
date of this amendment.

Section 3.3 Freight excluded from definitions of waterborne freight.

For the purposes of article VI of the Act and this Part, waterborne freight shall not include:
(a) freight loaded within the Port of New York District upon motor vessels not in excess of 115 foot length; or

(b) freight that is not handled within 1000 yards of a pier that is in regular use for the movement of waterborne freight
between vessel and shore.

Section 4.2 Persons required to be registered as longshoremen;
Persons not required to be registered as longshoremen.

(a) Inclusion in the longshoremen's register as a longshoreman is required for any person:

(1) who is employed to handle waterborne freight by a carrier of freight by water or by a stevedore at a pier or other
waterfront terminal, including, without being limited to, gang foremen, dock gang foremen, headers,
gangwaymen, winchmen, dockmen, holdmen, terminal labor operators of mechanical equipment, sorters and
baggage porters; or



(2) who is employed by a carrier of freight by water or by a stevedore, physically to perform labor or services incidental
to the movement of waterborne freight on vessels berthed at piers, on piers or at other waterfront terminals (including
marine terminals within the meaning of the Act), including, without being limited to, cargo storagemen and
warehousemen, cargo repairmen, marine carpenters, container loaders and strippers, lashers, chockers, coopers,
weighers, scalers, cargo inspectors and samplers, trailer interchange inspectors, maintenance, mechanical, container or
equipment repairmen, crane maintenance men and repairmen, tire repairmen, vehicle preparers, export packers,
labelers, cleaning and maintenance personnel, horse and cattle fitters and grain ceilers; or

(3) who is indirectly employed by a carrier of freight by water or by a stevedore, through a subsidiary or parent
corporation of, or a contractor with, either of them, physically to perform the labor or services described in paragraph
(2) of this subdivision; or

(4) who is employed by any person for work at a pier or other waterfront terminal physically to move waterborne
freight to or from a barge, lighter or railroad car for transfer to or from a vessel of a carrier of freight by water which is,
shall be, or shall have been berthed at the same pier or other waterfront terminal; or

(5) who is employed by any person, other than by a carrier of freight by water or by a stevedore, to perform labor or
services involving or incidental to the movement of freight at a location in a marine terminal within the meaning of the
Act.

(b) Inclusion in the longshoremen's register as a longshoreman is not required for:

(1) jobs limited to the handling of liquid cargoes in bulk in tanks (such as, but not limited to, fuel oils, petroleum or
orange juice), or carriage by barge of bulk cargoes consisting of a single commodity (such as, but not limited to, cement,
gravel, coal, grain or ore) loaded or carried without wrappers or containers or limited to the handling of cargoes
transported from one point to another point within the Port of New York District; or

(2) jobs limited the handling of waterborne freight within 1000 yards of a pier that is not in regular use for the
movement of waterborne freight between vessel and shore; or

£ (3) any person who is regularly engaged in the performance of labor or services not covered by subdivision (a) of
this section and who is only incidentally engaged in the performance of labor or services covered by said subdivision (a)
where permission therefor has been previously obtained from the commission; or

£33} (4) persons who are regularly employed to perform labor or services not covered by subdivision (a) of this section
and who are assigned by such employer to the performance of labor or services covered by said subdivision (a) only to
meet special or emergency needs for the protection of the public health or safety where approval therefor has been
previously obtained from the commission; or

(5) persons who are employed by any person who, pursuant to Section 3.2(b) of this Title, has been granted a
conditional stevedore license upon submission of an annual certification of compliance.

Section 5.2 Requirement for license.

(a) No person shall act as a security officer, supervisory security officer or management security officer within the
Port of New York District without first having obtained a license or temporary permit from the commission. No person
shall employ a security officer, supervisory security officer, or management security officer who has not obtained such
license or temporary permit.

(b) Licensure under this Part shall not be required by persons who are employed by any person who, pursuant to
Section 3.2(b) of this Title, has been granted a conditional stevedore license upon submission of an annual certification
of compliance.



